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Chapter 7

Management of Emergency Vehicle Operational Risks

Part 1 - The Legal Underpinnings Of The Risk Management Process

In our media conscious society, law enforcement and public safety organizations face increased
scrutiny of their vehicle operations. Much of what has been termed "' media sensationalism™ has come
about due to a variety of factors including victim outrage and high dollar civil judgments. To
understand the need for reform in emergency vehicletraining and the concept of law enforcement risk
management requires a new focus on the impact emergency vehicle operations may have on the
public we have sworn to protect. Law enforcement risk management is about both the protection
of the public and the reduction of agency and officer civil ligbility. Once the fundamentads of liahility
exposure are understood, we can begin to build a protective structure which is the risk management
process.

Emergency vehicle operations should be viewed as a high profile agpect of every agency's daily
operations, much asthe use of afirearm. Inavery red sense, both automobiles and fireearms can be
deadly weapons. There has arisen a national consensus, reflected in recent court decisions, that
increased scrutiny must be paid to emergency vehicle operations. There hasbeen an outcry fromthe
law enforcement and public safety community for more definitive operationa guidance, as a matter
of "front end" risk management. The foundation for such guidance rests on an understanding of the
legd principles of agency and officer liability for injuries or property damage resulting from an
emergency vehicle response.

The purpose of this chapter isto provide ingght into the various legd theorieswhich may comeinto
play in lawsuits which were brought about by an emergency vehicle response. Understanding the
bass of lawalits is immensdy beneficid in desgning a mechanism to reduce agency financid
exposure.

Whether the injury came about fromaleged officer negligence in a non-emergency response mode,

from injuries sustained through an intentiona act in pursuit mode, or an agency's failure to provide

adequate policy or training, officersmust be aware of the potentid for liability based upon their acts.

Likewise, from a public trust and risk management standpoint, public safety executives and risk

managers must understand that victim outrage and high dollar civil judgments are not aspects of our

society for which there is no controllable cause. The management of risk exposure, litigation, and

its associated expense, and the maintenance of the public trust can only be based upon a
comprehendve understanding of the law related to emergency vehicle operations.
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The Bases of Liability for Emergency Vehicle Operations

Lawsuitsinvolving emergency vehicle operationswill be brought in either state court or federd court.
Actions brought in a state court, commonly called "tort" actions, are usualy brought in a court of
generd caivil trid jurisdiction such asaDidtrict, Circuit or County Court. They are invariably courts
which have the authority to hear and decide actions brought by private parties (as opposed to those
actions brought by the State, such ascrimind actions). Actionsbrought inthe state courtsunder Sate
tort law will nat, of necessity, involveviolationsof federd condtitutiond rights. Actionsbrought under
Title 42, section 1983 of the U.S. Code (hereinafter § 1983), whether in state court or federa court,
will involve violation of afederadly protected condtitutiona or Satutory right. Whether a cause of
action is based on state tort law or on § 1983, the plaintiff must establish responghbility on the part
of the emergency vehicle operator or the employing agency. Responsbility of the operator is
typicdly based on an dlegation of negligence, or some greater degree of culpability such as a so-
cdled "intentiona tort." Responshility of the employing agency may be based upon a fallure to
provide meaningful policy or adequate training. However, under Sate law in many dtates, merdy
employing an officer who commitsan act of negligence can congtitute abasi sfor agency liability under
atheory cdled Respondeat Superior. Thistheory of recovery is not available under § 1983. As
will be developed later, § 1983 is not an appropriate cause of action for an injured party where a
federd law enforcement officer caused theinjury, because 81983 islimited in application to persons
acting under gpparent "authority of state law."

Sate Tort Actions
L. Display overhead # 1

Actions brought againgt an officer or the employing agency under state law are generaly based on
dlegations of negligence. The legd formulafor negligence can be summarized as follows:

1. A duty or obligation, recognized by the law, requiring the person to conform to a certain
standard of conduct, for the protection of others against unreasonable risks.

2. A falure on the person's part to conform to the standard required; a breach of the duty.

3. A reasonably close causa connection between the conduct and the resulting injury. Thisis
known as"legd cause," or "proximate cause," and includes the notion of cause in fact.

IA tort is genericaly defined as an injury to the person or property of another for which the
injured party may recover damages or other relief from a court of law.
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4. Actud loss or damage resulting to the interests of another.?

Negligence in an emergency vehicle scenario generdly results from one of the three following
omissons.

L. Digplay overhead # 2
1. Violation of astate statutory provision which creates a duty to act or not act
2. Violaion of department policy which creates aduty to act or not act
3. Violation of agenera duty to use "due care.”

The term "duty" means that there was some redl obligation to behave in a particular fashion towards
the person who was injured. The law recognizes generaly that if there was no duty to the injured,
thenthere can be no responsibility for payment of monetary compensation, known as" damages,” or
other relief totheinjured party. Particularly egregiousviolationsof an owed duty may resultinliability
under 81983 for ether the officer or agency concerned.

Whether a lawsuit is filed againgt an officer or agency may be determined by the presence of tort
dams legidation in the state concerned.  Similar limitations on suits are present under the Federa
Tort ClamsAct, where afederd government agency or actor isaleged to have been negligent. The
effect of tort damslegidation isgenerdly to limit the amounts which may be recovered for injury, or
to limit the avallable defendantsin alawsuit. The purpose of gatetort damsactsisto limit litigation,
by encouraging settlement of daims in advance of filing suit. Where the filing of alawsuit occurs,
nonetheless tort dlams legidation may limit the number of available defendants and the amounts
recoverable. A common atribute of many state Tort ClamsActsisthat intentiond or crimina action
or inaction is frequently excluded as a basis for recovery. Thisisthe case under the Federd Tort
ClamsAct aswell. In stuationsinvolving such behavior, theinjured party may only recover by filing
ait. Atthetimethe suitisfiled, theinjured party becomesknown asthe "Plaintiff" or "Complainant.”

A Brief Overview of a Typical State Court Lawsuit

Inthetypica Satetort action, the Plaintiff allegessomevariety of negligence onthe part of the officer,
or officers, involvedintheemergency vehicleoperation which has" proximately" caused® thePlaintiff's

Prosser and Keeton on the Law of Torts, (5th Ed.; 1984)

3The term "proximate cause” is an important concept in American tort law. It means that there
isaclose causd connection between the actions of the aleged "wrongdoer,” legdly known asthe
"tortfeasor,” and the injury suffered by the Plaintiff.
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injury. This dlegation is set forth in alegd document known as a Complaint, a Petition, or some
smilar document. The party being sued, the "Defendant,” is afforded the opportunity to answer the
Complaint or Petition within a certain number of days or be dedlared "in default.” Being in default
means that the court, in many states, may award the Plaintiff the relief requested in the Complaint or
Petition without further hearing on the matter.

The Defendant has the opportunity to provide aresponseto the Plaintiff. Thisisdonein adocument
known as the Answer. In the Answer, the Defendant may aso raise counterclaims against the
Fantiff, or crossclams againgt other persons who are fet to be responsible for injuries which
occurred. Where the Defendant files a counterclaim, the Plaintiff is alowed to file an additiona
document known generdly as a Reply, to addressthe Defendant's assertion of fault on the Plaintiff's
part. All the documents mentioned above are collectively known as "pleadings.”

Once the pleadings have been filed and served on opposing parties, each sde to the lawsuit will

engage in a process known generdly as "discovery,” as permitted by the gpplicable state Rules of
Civil Procedure. The Rules of Civil Procedure are contained in avolume of the state code of laws
and govern what items of information are required to be disclosed to the opposing party, when they
are to be disclosed, and the remedy for failing to disclose. Many dates have fashioned their

discovery rules and their Rules of Civil Procedure after their federal counterpart. Discovery is a
critical part of the lawsuit, and many cases are settled or dismissed based upon what has been
discovered by the opposing party.

If the parties get beyond the Discovery process without settlement or dismissal, each party then
typicdly filesavariety of Motions. Motionsarerequestsdirected to the court asking it to order relief
without submitting the matter to trid either before the court or by ajury. Motions may be addressed
to some procedurd aspect of the case, such as a Motion to Extend Discovery, or to some
substantive aspect, such as aMoation to Dismiss or aMotion for Summary Judgment. Indl events,
the motion stage of the proceeding is criticd for sorting "the whesat from the chaff" and dlowing the
court to ded only with the matters which should require its atention at trid.

After motions have been completed and ruled upon, thefina stage of the proceeding isthetrid. The
burden is upon the Plaintiff to show by a"preponderance of the evidence that the Defendant has
caused the injury for which the Plaintiff is seeking recovery. Typicdly the Plaintiff will choose
betweenatrid by ajury or by the bench (i.e, by thejudge without ajury). The process of deciding
whether to choosetrid by jury over trid by the benchisacomplicated one, which isfar too extensve
for discusson in these materids. Wheretrid isby jury, the jury will decide the factsin the case and

“Thisisthe generd civil sandard of evidence which must be satisfied by the Plaintiff in order
to be awarded relief by the court. Generdly the term means that the Plaintiff must show thet it is
"more likely than not" that the Defendant is respongible for theinjuries.
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the judge will decidedl legd issues. Whenthetrid isby the bench, thejudge decides dl issues, both
factud and legdl.
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In the typica negligence action, the issue of "damages' becomes centrd. The term refers to the
amount of money which the court will award to the Plaintiff, or to the Defendant as a matter of
Counterclam, to compensate for an injury. Monetary damages are generdly said to be ether
"compensatory” or "punitive’ in nature®> There are some limitations on when punitive damages are
appropriate, and against whom. Punitive damagesare not gppropriatewherethe Plantiff'sinjury was
caused merdly by the "smple' negligence of a law enforcement officer or a municipality.®
Compensatory damages are awarded to "make the person whol€"; in other words, to compensate
the injured party for theinjury suffered a the hands of thewrongdoer. Compensatory damages may
cover such mattersas medical codts, lost wages, prescription costs, pain and suffering and loss of the
company and association of the injured party by afamily member.” Inthetypicd jury trid, thejury
will determine the appropriate amount of compensatory damages, whereas the issue of punitive
damages is sometimes, depending upon jurisdiction, decided by the judge.

42 USC § 1983 Actions
From the standpoint of astate or local law enforcement officer or municipaities®, section 1983 (we

shdl usethetypographica symbol 8" to denote " section’) actions can be especidly devastating from
both afinancia and public confidence standpoint.

>Some states use the terms "nomind" or "actud" to describe compensatory damages. In either
event, the concepts are the same.  Punitive damages, as the name implies, are assessed to punish
awrongdoer and typicaly have no logicd relationship to compensatory damages. Thus, it is not
unusual to have compensatory damages of, say, $10,000 and punitive damages of $100,000 or
morel

®The rules concerning award of punitive damages very from state to state. Some states may
alow award of such damages where the behavior of an officer can be shown to be "grosdy
negligent,” whereas in others, punitive damages may not be appropriate unless "recklessness’ can
be shown. In suits brought under 42 USC § 1983, punitive damages cannot be awarded against
amunicipa defendant. This same gppliesin some state court proceedings as well.

"This latter type damage, loss of associaion, is commonly known as "'loss of consortium.”

8For purposes of § 1983 discussion, the term "municipality” includes al units of local
government at lower than the state level. The most common of these are cities and counties.
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There has been much writtenabout 8 1983 and yet, for the most part, law enforcement officersand
adminigratorsremain somewhat unclear regarding the gpplication of the section and how it may come
to impact them.®

The language of Title 42, United States Code, section 1983, frequently called the "Federa Civil
Rights Act," isamazingly brief. The section states, in pertinent part:

L. Display overhead # 3

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any Sateor Territory, subjects, or causesto be subjected, any citizen of the
United States or other person withinthejurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall beliable
to the party injured in an action at law, suit in equity, or other proper proceeding
for redress....

Thus, 8 1983 creates no rightsin and of itsdf but merely provides aremedy for violations of rights
secured by ether the United States Condtitution or the "laws' of the United States. 1t has only two
operative requirements.

L Display overhead # 4
1. That aviolation of afederd condtitutiona or statutory protection occur; and
2. That the person committing the violation be a person acting "under color of" state law

Where municipa law enforcement officers areinvolved, actions undertaken in the course and scope
of duty will virtualy aways satisfy the second requirement, asthe authority to arrest and exercisethe
myriad of other law enforcement functions derives from date conditutional or statutory
empowerment. Interestingly, 8§ 1983 does not gpply to injuriesinflicted by persons acting under the
goparent authority of federal law, absent some State law connection. The hitory of the statute will
show that § 1983 was enacted by the U.S. Congress in 1871 as a means of ensuring that newly
emancipated daves were not deprived of their congtitutiona protection by the secessonist states

*Typicdly, law enforcement officers and administrators think of § 1983 in terms of federd
court proceedings. The 8 1983 action, however, can be brought as an action in state court as
well. The substantive aspects of state and federd court § 1983 actions are identical. Some
procedurd differences may exist in terms of motions, discovery and various other aspects of the
lawsuit which are controlled by state rules of civil procedure. For our purposes, however, we
will discuss § 1983 asafedera court proceeding.
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themsdves. In fact, the law was origindly referred to as the "Ku Klux Klan Act," dthough it has
seldom been used againg their activities.

The Application of § 1983 to Law Enforcement Activities

From the time of § 1983'senactment it wasrdatively unused until the United States Supreme Court
decided Monroe v. Pape (365US167) in1961. Monroe's holding, that theterm "personsacting
under color of state law™ was gpplicable to municipa police officers dthough not directly gpplicable
to municipal corporations themsalves, started atrickle of lawsuits againgt law enforcement officers
which cameto full gagein 1978 inMonell v. Department of Social Services (436 US 658). In
Monell, the Supreme Court overruled Monroe to the extent that it had held municipditiesnot to be
"persons' within the meaning of §1983. After Monéll, litigation floodgates opened for suits against
municipaities whose "policies, cusoms or practices' could be said to be the"moving force' behind
constitutional or federal statutory violations againg their citizens. The swelling stream of §1983
litigation against municipdities finaly reached torrent levels after the US Supreme Court's 1989
decison in City of Canton v. Harris (489 US 378). No single case has become o criticd to the
management of municipa law enforcement risks, particularly thoseassociated with emergency vehicle
operations, especialy pursuit. The aftermath of City of Canton and its impact on section 1983
litigation againgt municipdities, in particular, is frightening higtory.

Types of Liability Under § 1983

L Display overhead #5
Asabroad proposition, ligbility under § 1983 fdlsinto three categories:
1. Individud, or persond, ligbility of the law enforcement officer

2. Vicarious, or indirect, liability of asupervisor

19The term "vicarious liability" has spawned disagreement among legd practitioners asto its
specific meaning. Some practitioners use the term to refer to a common law theory of imputed
negligence otherwise known as respondeat superior. Thistheory requires no showing of fault on
the part of an employing agency, but rather assgns (i.e,, "imputes') the negligence of the
employee to the employing agency for ligbility purposes. Thistheory of recovery isnot available
under § 1983, but is available in many state court proceedings. We here adopt the meaning of
"vicarious' shared by the other school of thought, which dencotes vicarious liability as a type of
indirect liability for the acts of a subordinate where a superior, usudly a supervisor, has through
some gross negligence of hisor her own, or through participation in the subordinate's activities,
dlowed injury to occur. We specificaly do not refer to respondeat superior.
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3. Munidpd liability
Individual Liability

Individud officers frequently express concern over the exposure of their persond assetsin alawsuit
where their persona activities are dleged to have caused a Plaintiff'sinjuries. For the most part, the
Fantiff dlegesthat some variety of negligence or intentiona wrongdoing of the officer has caused

compensable injuries.

Ingtate court, aTorts Clams Act may provide someinsulation to the officer where smple negligence
is dleged. Even where there is a finding of gross negligence on the officer's part; if the actions
complained of are within the course and scope of the officer's duty, the resulting judgment will
virtudly always be paid by the employer or itsinsurance carrier. The reasonsfor the decison of the
employer or carrier to pay the judgment are too wide and varied for discusson here, but typicaly
center around principles of public service and policy.

INn§ 1983 actions, however, thebasisof individud officer liability issomewhat more complicated than
in adate tort action, and requires abasic understanding of how the 8 1983 cause of action relates
to emergency vehicle operations.!* After the discussion of § 1983 daims in emergency vehicle
operations, we will discuss the bases for vicarious and municipa liahility.

Section 1983 Constitutional Claims in Emergency Vehicle Operations

Although the expresson "emergency vehicle operations’ may encompass non-emergency or
emergency response and pursuit activities, 8 1983 lawsuits have generdly focused on emergency
response and pursuit activities. Traditionaly, non-emergency vehicle operations have been thefocus
of date negligence dams. To understand how the 8§ 1983 action is set out in an emergency vehicle
operations case, one must recall the two operative requirements for § 1983 set out earlier in this
section.

1. That aviolation of afedera conditutiona or Statutory protection occur;

1Beyond the individua officer's concerns with sate or federd civil liability areissueswhich
may arise with repect to dlegations of crimina wrongdoing. Theindividud officer may face crimina
ligbility under federa crimind civil rights statutes such as 18 USC § 241 or § 242, crimind
proceedingsin state court under state criminad statute or, in some states, under state common law.
The discussion in these materids relating to litigation file preparation has generd application to an
officer in such a gtuation. Agency assistance, however, may not be readily available to an officer
pending crimina prosecution, and the services of competent private legal counsel should be enlisted.
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2. Tha the person committing the violation be a person acting "under color of" state law.

For the moment, discussion of the first requirement is critica, with a concentration on violations of
condtitutiona protection.

Constitutional Violations In Emergency Vehicle Operations

A federa condtitutiond violation cannot occur unless the injured party has condtitutional protection.
While this stlatement may seem overly ample, it isa critica concept in understanding how liability
attaches, or does not attach, to law enforcement emergency vehicle activities. Federa congtitutiona
protections are lad out in the Bill of Rights, which consst of its first ten amendments to the
Condtitution, and the Fourteenth Amendment, which makes the first ten amendments applicable to
the states. If a Plantiff dlegesthat aviolation of congtitutiond rights occurred, the protection must
be found either in the Bill of Rights, the Fourteenth Amendment, or in the courts interpretations of
those rights. The mere fact that injury occurs to the Plaintiff and that there was law enforcement
involvement in the set of circumstances out of which the injury arose isinsufficient to attach ligbility
to the law enforcement officer or agency. There must have been some duty on the part of law
enforcement towardsthe Plaintiff, whether the duty wasto act or to refrain from acting. If therewas
no duty (no "specid relationship” to the Plaintiff), there can be no ligbility. At the present time, the
vast mgority of emergency vehicle congtitutiona claims under 8 1983 are brought under either the
Fourth or the Fourteenth Amendment. These claims differ Sgnificantly from each other and are
based, inlarge part, on theidentity of the Plaintiff as sugpect or innocent third party. Unlike Satetort
actions, 8 1983 clamsgenerdly requireadegree of "fault” greater than smple negligenceif theaction
isto go forward.?

Fourth Amendment Claims

L. Display overhead # 6
The Fourth Amendment to the United States Condtitution prohibits, among other things,
"unreasonable’ searches and saizures. From the standpoint of emergency vehicle clams, we need

only concentrate on clamsfor unreasonable "saizures™ Thisclamistypicaly brought by a suspect
who has fled from law enforcement and suffered injury as a result. Because Fourth Amendment

2Thisis an overamplification inasmuch as the United States Supreme Court has ruled only
that substantive due process claims under § 1983 cannot be supported by an alegation of smple
negligence (see Davidson v. Cannon and Daniels v. Williams,1986); footnote 8 of City of
Canton v. Harris clearly sets forth the court's reluctance to address the operative degree of fault
required to establish an underlying violation, athough generd consensusis that mere negligence
will likely be held insufficient.
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clamsrequire that a"seizure” occur. Because of the definition of saizure given by the US Supreme
Court in such cases as Californiav. Hodari D. (__US _, 199 ), Fourth Amendment claims will
typicaly arise only where a pursuit has occurred. For purposes of illudration, it may be helpful to
take alook at how such aclam arises.
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Although there have been few cases decided on a pursuit factual basis by the US Supreme Court,
there is a wedth of cases which have dedt with the issue of seizures, especidly by deadly force.
Perhapsthe most important of theseisthe 1985 decisonin Garner v. Tennessee (471 US 1) which
essentialy sounded the desth knell for the so-called "fleeing felon” rule. Thet rule had dlowed alaw
enforcement officer to use deadly force, typicdly a firearm, to stop the flight of a fleaing suspect
where the suspect, having committed aserious crime(i.e., felony), refused to stop on police demand.
The Court, noting the development of the concept of "fdony” from the English common law to its
present day iteration, ruled that in present day society, wherethe classification of “felony” isnolonger
reserved solely for capitad crimes (as it had been a Common Law), use of deadly force is an
inappropriate means of stopping a non-dangerous fleeing suspect. At the time of the Garner
decison many jurisdictions classfied various non-dangerous offenses as fdonies. As an example,
in South Caroling, the crime of "Pegping Tom" was classified as afdony punishable by up to three
(3) yearsimprisonment, but the crime of Assault and Battery of a High and Aggravated Nature was
classfied as a misdemeanor, punishable by up to tenyears imprisonment! The upshat of the ruling
in Garner has been that lawv enforcement agencies are now required to operate under a "two
pronged” analyss before usng deadly force againg fleeing suspects. Specificaly, an officer decting
to use deadly force must now answer both of the following questions affirmatively before deadly
force usage is authorized under Garner:

1. Does the fleeing suspect againgt whom deadly force usage is consdered pose a "sgnificant
threat" to members of the public if immediate gpprehension is ddayed?

2. Isthere any reasonably available lesser means of stopping the flight of the suspect, besides
deadly force?

In 1989, the US Supreme Court addressed the issue of the condtitutiond limitations of deadly force
in apursuit Stuation. The decision was cdled Brower vsnyo County (489 US593). Brower has
become important for its recognitionthat certain pursuit tactics may result in aclam of condtitutiond
violation through a seizure by deadly force. The facts of the case are that a suspect in a stolen car
was being pursued at high speed by deputies of the Inyo County, Cdifornia, Sheriff's Department.
The chase terminated when the suspect collided with aroadblock, consgsting of an 18-whed tractor-
traller rig pulled across both lanes of atwo-lane highway just beyond ablind curve. A police cruiser
had been parked on the shoulder of theroadway near thetractor-trailer with its high-beam headlights
amed at the suspect'seyelevd inan effort to blind the suspect and concedl thefact of the roadblock.
The court held that a "seizure" by deadly force, for purposes of the Fourth Amendment, had
occurred, and sent the case back to the lower court to determine whether the seizure was
unreasonable.
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The Brower ruling relied heavily on the holding in Garner to point out that whether a suspect in a
pursuit case could be seized by use of deadly force would depend upon the nature of the offense for
which pursuit was initiated and the danger which the suspect posed to the public.
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The net impact of Brower is that a seizure by deadly force, such as by ramming, discharge of a
weapon or other contact method, will not likely be permitted for minor nondangerous offenses such
astraffic violaions, where the suspect's driving does not pose a"significant threet" to the public (to
indudethe officer). Thispoint becomes critica in discussions of pursuit tactics, policy development
and training, and their relaionship to the policy.

Fourteenth Amendment Claims
L Display overhead # 7

Whereas Fourth Amendment claimsaretypicaly raised only by suspectsin pursuit cases, Fourteenth
Amendment claims are generdly brought by innocent third partieswho are injured in ether pursuits
or in emergency response Situations. This cause of action under § 1983 dleges usudly that the
Fantiff has been deprived of "due process’ protection under the due process clause of the
Fourteenth Amendment. The pertinent language of the Fourteenth Amendment dtates:

"No State shall ...deprive any person of life, liberty, or property without due process of
law..."

The term "due process’ is anebulous one inthe law. 1t may be spoken of in terms of "subgtantive
due process' or "procedurd due process.” For our discussion purposes we will focus on the so-
cdled "substantive" aspects, meaning that we will look at those Stuations where a person has been
deprived of "life, liberty or property” itself as opposed to the right to have a hearing prior to
deprivation by the governmen.

Situaions where an innocent motorist is struck by a fleeing suspect or law enforcement vehicle in
pursuit or in emergency response mode are perhaps the most tragic Stuations imaginable for law
enforcement professionals. The ideathat an innocent person is made to suffer runs contrary to the
law enforcement mission to protect and serve. Injury to third parties will be baanced by a court
againd the duty owed to those persons by law enforcement. Itisthis"duty” concept which underlies
Fourteenth Amendment clams. If thereis no duty on the part of law enforcement to act or refrain
fromacting with repect aparticular individua,, then any injury which may result to theindividua from
law enforcement activity or inactivity legdly will not result in ligbility. This propostion frequently
causes concern on the part of law enforcement officerswho, for example, fed that they have aduty
to pursue. To understand the duty concept, it may be helpful to use a practicd illustration before
undertaking further andyss.
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Suppose that alaw enforcement officer observes aman swimming toward shorein aran- swollen
river. In the course of swimming, the man becomes fatigued and begins to drown. The law
enforcement officer has a coil of rope in the trunk of his cruiser, but elects not to retrieve it and
ingead getsinto his car and drives away. Should ligbility be imposed upon the officer for falureto
attempt arescue? Mordly, wewould likely dl agreethat the officer owed a"duty" to the drowning
man. Legdly, however, the duty question must be framed quite differently. Absent a so-cadled
"gpecid relationship” between the officer and the drowning man, thereisnolegd duty, inthemgority
of jurisdictions, to render rescue. Thisresult comes about because of the widely-accepted rule that
a law enforcement officer's duty of protection is to the public generaly and not to a specific
individua, absent a so-cadled "specid rdaionship.” This mordity-legdity dichotomy causes many
officers a great problem when they fed the need to act from amord or socid respongbility basis,
but subsequently find themsdves sued for thedecisonto act. A classic example of thisoccurswhen
an officer is confronted with an apparently drunken driver weaving down the road at a low rate of
speed. Theinitid indination of some officersisthat there is an immediate need and duty to pursue
the driver, at dl costs, even when the driver pullsaway at an increased speed after being sgnaled to
stop. But isthere? Itiscritica to distinguish between the duty to pursue and a duty to take other
possible steps to protect the public, just asit isimportant to distinguish mora from legd duty.

Andyss of liability under the Fourteenth Amendment due process clause focuses on this issue of
duty. While the focus of the Fourteenth Amendment is on "congtitutionally created duty,” there are
"nonconditutiona” duties which may aso impact an officer's performance. Noncongtitutiona duties
are created generdly in one of two ways: by state Statute, or by agency policy. Neither state Statute
nor agency policy, however, can creste a congtitutiond duty. The fashion in which a duty crested
by policy or sauteis violated, however, may giveriseto aconditutiond claim if the behavior itsdf
violated some congtitutiona protection envisoned by the Fourteenth Amendment.

Satutory Duties

Each state has a provison in its code of laws which specifies conditions under which a vehicle may
be operated as an authorized emergency vehicle. Suchgatutory provisonslay out in generd terms
how an emergency vehicle may be exempt from Sate traffic laws when responding to an emergency
or when in pursuit of an offender, and may create certain duties.
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The most common duties created under state Statute are the duty to utilize emergency warning
devices, and the duty to exercise"due care.” Mogt Sate statutes are based upon the language of the
Uniform Vehicle Code, which dlows the operator of an emergency vehicle to exceed the posted
speed limit and generdly disobey treffic directives if the operator exercises "due care” and utilizes
lightsand/or sren. Each law enforcement agency that wishesto exceed speed limits, or to otherwise
disobey traffic directives, must comply with the statutory provisons. Beyond the bare guidance of
the state Satute, each agency must provide guidance to its officers in the form of policies and
procedures. State Satuteswill not likely provide guidance on such critica matters aswhen a pursuit
or emergency response can be initiated. These issues must be addressed in the agency's pursuit

policy.
Policy-created Duties

Anagency'spursuit policy isadirectivefor actiontoitsofficers. Thejoint purpose of the policy, and
the procedure to implement it, isto identify for officers acceptable, aswell as unacceptable, behavior
in pursuit operations. The policies and procedures create certain duties for officers engaged in
emergency vehicle operations to undertake, or not undertake, certain actions. The magjority of
jurigdictions do not tell their officersin their policies that they must pursue al violators, but rather
leave the decision to continue or discontinue a pursuit to officer discretion, subject to agency policy
guidance. Until 1989, many agencies across the United States took the approach that minimal
written guidance to officers and the advisement to "exercise good judgment” were the preferable
means for controlling the risks of pursuits. That year, however, the US Supreme Court ddlivered its
opinionin City of Canton vs. Harris (as discussed above) and effectively served notice that a
philosophy of "no policy is the best policy” could pose extreme ligbility problems for municipdities
and law enforcement agencies wheretheactionsof officersviolated citizen congtitutiond protection.

Constitutional Duties

Above and beyond the guidance provided by state statutes and agency policy and procedure are the
limitations and duties imposed by the United States Congtitution, as interpreted by the courts. In
1989, the US Supreme Court in DeShaney v. Winnebago County Department of Social Services
(__US ) effectively served noticethat unlessaspecid rel ationshi p exi stsbetween thegovernment
and an injured party - in other words that a governmenta duty to the injured party exids - ligbility
cannot attach, irrespective of the perceived morad obligation of the government or the outrageousness
of its behavior.

Isthereisaduty to pursue? An afirmative answer can only be forthcoming if thereis ether a ate
statutory mandate to pursue (there is none); or the agency pursuit policy mandates that officers
pursue dl violaors (thisisill-advised and generdly unlikely); or there is a condtitutiona duty to act
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to pursue dl violators (DeShaney clearly indicatesnot). Isthere, however, aduty to take some step
to prevent the previoudy mentioned drunken driving suspect from injuring the public? Certainly!
Should law enforcement officers turn in their cruisers and badges and alow all suspects to escape?
Hardly!

Inherent in the law enforcement oath to uphold the laws and to protect and serve is a duty to take
steps to protect the public. Baanced againg this gpparent open-ended obligation, however, isa
ba ancing test which courts will undertake whereinjury occurs. The baancing isbascdly this Was
the need to immediately apprehend the suspect so grest that the risk posed to the public and the
resultant injury judtified the law enforcement action? Inherent in this andysis is the question of the
reasonableness of the law enforcement officer'sactions. In 8§ 1983 suits, the standard for judging the
reasonableness of individua officer behavior in Fourteenth Amendment "due process' dams has
varied from one federd circuit to another. One federd court might rule that an officer's "grosdy
negligent” behavior in a pursuit could result in "due process' ligbility; whereas the same behavior in
another federd court would be insufficient to trigger the threshold requirement of behavior which
"shocks the judicia conscience™ In summary, the balance of officer behavior againgt the need to
immediatdly gpprehend varies sgnificantly from federd circuit to federd circuit.

Revisiting Individual Officer Liability

Individud officer ligbility typically comes about where the officer's behavior exceeds the course and
scope of duty or conditutes intentiond violation of agency policy. Law enforcement officers are
generdly protected under a concept known as "qudified immunity,” sometimes erroneoudly caled
"good faith immunity,” for their actions in the course and scope of their duty. This concept dlows
officersto avoid individud liability wheretheir actions do not violate "clearly esteblished law.” What
may be considered as"clearly established” isnot clearly established under current US Supreme Court
guidance, but it isgenerdly safeto say that an officer whose actionsin compliance with policy result
ininjury to athird party or suspect will not likely be held persondly ligble unless the policy was
known by the officer to violate well-established law.

The officer's actions in the course of an emergency response or pursuit will be critical initid
indications of the potentid liability which may later come about. If the officer's conduct in the course
of apursuit is such that it violates agency palicy, there remains the question of whether the violation
ismerdly "negligent” (i.e., unintentiond, but lacking in the exercise of "due care"); or "intentiond" or
"shocking to the conscience” (i.e., intending the resultant outcome of the behavior; or foreseegbly
certain to result in the injury). The answer to this question can shape the character of the suit which
isfiled. If the officer's conduct is violative of policy solely through the falure to exercise due care,
the resultant Plaintiff's daim will likely be brought under the state's tort claims act or ultimately filed
asadate court negligenceaction. If, however, theviolation of the policy isintentiond (i.e., the officer
knew that ramming of a suspect vehicle for less than dangerous feony offenses was prohibited, but
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conscioudy madethe decisionto do so anyway), or the officer'sbehavior inviolating the duty created
by agency policy roseto the level of a condtitutiona due process violation, then the Plaintiff's claim
will likely focus on § 1983 as aremedy. This result comes about based on our earlier discussion
regarding the generd non-availability of 8 1983 for smple negligence claims.
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Vicarious Liability
L Display overhead # 8

Once the basics of § 1983 ligbility are comprehended, vicarious or indirect liability can be
understood by the smple concept that a supervisor or other officer cannot, with impunity, dlow a
subordinate, to whom aduty of supervisonisowed, to commit congtitutiona violations or take part
in the uncongtitutiona behavior either through direct participation or retification. A classc example
of this concept is the liability which attached to the inaction of the on-scene supervisor during the
beating of Rodney KinginLosAngdesintheearly '90s. Vicariousliability under § 1983 will require,
a aminimum, that gross negligence or gregter culpability be attendant to the supervisory action or
inaction. Where gtate law tort claims come about, the concept of respondeat superior may attach
lidhility to the employer itsdlf, where permitted under Sate law. Recall, however, that respondeat
superior (which isliability based upon the mere employment of the officer) isnot apermissblebasis
of recovery under § 1983.

Municipal Liability
L Digplay overhead #9

Fromthe standpoint of so-called "deep pockets' lidaility, municipditiesand their insurers are gregtly
a risk. A municipa entity is not liable for the acts of its officers under § 1983 merdly because it
employsthem. The officers infliction of congtitutiond injury must have been in furtherance of the
"policy,""custom” or "practice’ of the municipaity before the treasury of themunicipdlity isexposed.
"Policy" may be deemed to exist in a number of ways. Written policies and directives may be
indicative of themunicipdity's"causation” of aPlantiff'sinjury through its officers, but often theinjury
suffered cannot be directly attributed to anything in writing, dthoughit iswell-known that "It'saways
been done that way.” In such Stuations, development of a history of conditutiond violation by the
offending agency's officers can suffice to establish the custom or practice by the Plaintiff. For
purposes of municipd liability, however, mere establishment of a policy, custom or practice is not
enough to impose liability. The policy, custom or practice must have been such as to have
proximeately caused adeprivation of thePlaintiff'scongtitutiond rights(or federal statutory protection).
In our previous discussion of § 1983 liability for pursuit and emergency response activities, we
identified the Fourth and Fourteenth Amendments as significant sources of congtitutional protection
for Plantiffs and assgnificant limitations on an agency'semergency vehicleoperations. At thispoint,
some discussionisnecessary regarding how violations of congtitutiond protection canimposeliability
onamunicipdity. Specificaly, we must discuss theimpact which City of Canton v. Harrishashad
on law enforcement emergency vehicle palicy, operation and training. At the concluson of this
chapter we will discussCanton and itsimpact on risk management for law enforcement emergency
vehicle operdaions.
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City of Canton v. Harris

IN1989 the US Supreme Court effectively served noticethat municipditiesand their law enforcement
agenciesmust be accountablefor the critica law enforcement functions of their officers. TheCanton
case, on its facts, is not related to emergency vehicle operations, but the court's holding and the
language of the now famous "footnote 10" are fundamentaly important to protecting the public and
officersdike. The Canton casewasa§ 1983 action commenced by awoman who suffered "severe
emotiona distress' after being arrested by officers of the Canton, Ohio, Police Department. The
substance of her clam related to an dleged fallure to provide her medica atention when she was
booked into adetention cell a police heedquarters. In essence, Ms. Harriss complaint wasthat she
was deprived of her due processright to medical attention by the city because there was inadequate
training of intake officersto recognize when an arresteewasin need of medicd care. Ms. Harriswas
taken to the emergency room of the city hospitad upon her bonding out and was admitted to the
hospita for trestment and, after release, was treated on an outpatient basis for a significant time
period. The court, in andyzing her clam, noted that certain law enforcement activities require
meaningful officer training if members of the public are to be protected againgt congtitutiond injury.
Of criticd importance to our discusson of emergency vehicle operaions is the court's language in
footnote 10 of the opinion. In describing law enforcement activitieswhich require sgnificant training,
the court stated:

For example, city policy makers know to a mord certainty that their police officerswill be
required to arrest fleeing felons. The city has armed its officers with firearms; in part to
dlow them to accomplish this task. Thus, the need to train officers in the condtitutiona
limitations on the use of deadly force, see Tennessee v. Garner, 471 US 1 (1985), can
be said to be "so obvious," that falure to do so could properly be characterized as
"deliberate indifference” to conditutiond rights. It could aso be that the police, in
exercisng their discretion, so often violate congtitutiond rights that the need for further
training must have been plainly obvious to the city policy makers, who, neverthdess, are
"deliberatdly indifferent” to the need.

The halding in Canton isthat municipa policymakers must be cognizant that certain activities of thelr
law enforcement officersrun the greet possibility of causing injury to citizensif officersarenot trained
in the performance of the activities. While footnote 10 discusses the use of deadly force under
Garner, responsble inquiry by law enforcement administrators must be into al law enforcement
activitieswhich expose the public, and officers themselves, to extreme risk of injury if not properly
carried out. From adatistical standpoint, we would dl likely agree that alaw enforcement officer
is much more likely to engage a suspect in pursuit thanto discharge afirearm (other than for training
or anima humane purposes) during acareer. Y e, the predominant focus of law enforcement policy
and training hasbeen on firearmsusage. Likewise, law enforcement adminigrators havetraditiondly
focused on firearms as the virtudly exclusve means of inflicting deadly force. Recently, caseslike
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Brower (discussed above) have caused us to reeva uate our pursuit operations as potentia deadly
force applications.

The bottom line for municipa law enforcement is thet if a fallure to provide policy and training to
officersin"critica functions," such asemergency responseand pursuit, canbeclassfied as"ddiberate
indifference" to the condtitutiond rightsof membersof the public and condtitutiona injury occurs, then
municipd ligbility will likely attach.

Liability for State Officers

A fundamenta question unanswered in the foregoing discussion is the ligbility exposure faced by
officersemployed by state law enforcement agencies. Thisareaiisof critical importance because of
the generd proposition that neither a state nor its officers, who are acting in "officid capacity,” can
be suedinfedera court, or for that matter in astate court upon afederally based cause of action such
as 42 USC § 1983 (See, e.g., Will v. Michigan Department of Sate Police; ~ US  ;
1989). This prohibition, however, isnot anironclad protection against any lawsuit for Sate officers,
to indude sheriffs and their deputies who may be classfied as "date actors' under the laws of ther
regpective dates. A state clam based upon negligence, or some variation thereof, can have
application againg virtualy any state or locd officer.

From the standpoint of § 1983 exposure, however, lidbility can attach againgt a"sate actor” only in
that officer's persona capacity. Digtinguishing what congtitutes an officid capacity act from that
whichconstitutesapersona capacity act can provetricky. It should aso benoted that, asapractica
matter, a Plantiff will likdy adlegein the Complaint thet the acts of the officer which resulted ininjury
occurred in the officer's persona capacity. Because of the extensive effort which must be expended
in the course of pretrial discovery to identify whether the acts were actually persond or officia
capacity, an insurer will likely intervene to defend the officer. While suchan gpproach by Plaintiff's
counsel may appear to be unfair in some clear-cut ingances, theredlity isthat it frequently is utilized
to tap into the pocket of the employing governmenta entity. Therefore, asapracticd measure, sate
officers may take little solace in the protection purportedly afforded them and, as an operationd
concern, should tailor their conduct accordingly.

Part 2 - Risk Management and Liability Reduction
L Digplay overhead # 10

Risk Management: Definition And Benefit
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The concept of protecting onesdlf by taking appropriate precautionary steps before embarking on
a potentidly hazardous undertaking is neither novel nor earthshaking. It is a commonsense
proposition. Most of uswould agree that the better we prepare oursalves for alikely adverse
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eventudity, the better wewill be ableto ded withit shouldit occur. Initsmost basc form, thisisan
operating definition of the concept known as risk management. The god of effective risk
management isto accurately and prospectively identify potential hazards, prior to their occurrence,
and to put into place reasonable and cost-effective, protective measures which will prevent the
hazards from becoming actual, or at least catastrophic, occurrences.

To understand the benefit of effective risk management requires that we understand that being
unprepared for hazards has financid, operationa and emotiond impact both on law enforcement
agencies and the governmentd entities they serve. Financid and emotiond hardship may dso be
caused to the members of the public officers have sworn to protect and serve. In some agencies
there is a smug and erroneous perception that, once an incident has occurred, law enforcement
operationa exposures are an insurance company's problem. Suchashortsighted gpproach ignores
the fact that insurance premiums are borne by the agency ether directly or indirectly through its
budget alocation. Perhaps the best judtification for effective law enforcement risk management
measures is the budget savings which can be redlocated, avay from law enforcement liability or
automobile insurance premiums, to critical law enforcement needs such asincreased personnel, new

equipment or funding for training.
"Front End" Risk Management

Risk management for law enforcement agencies should be what is caled a"front end” propostion;
that is, it should be put into place well in advance of the occurrence of the contingencieswhich invite
hazards, so that adequate steps can be taken to provide protection. Unfortunately, we do not live
inanided world. Risk management must sometimes take an "after the fact” approach; which many
of usmight colloquidly refer to as"damage control”. Wewill addresshereboth "front end” and "after
the fact” risk management. In order to understand the gpplication of these concepts, ashort look at
the principle of risk management is necessary.

Basic Principles of Risk Management
L Digplay overhead # 11
Risk Management is an ongoing process which conssts of four basic steps
Sep l
Identifying the hazards or potentia hazards which face an organization. These hazards and potentia

hazards are commonly referred to as "exposures.” Exposures can vary widdy from such concerns
as an inadequate training budget to outdated equipment.
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Sep 2

Determining the means of reducing (i.e,, diminating or curtailing) the identified exposures. These
means must beredidticaly within the cgpability of the organization. Examples of exposure reduction
might include increasing the amount of training provided in certain "critical function" areas (such as
EV0), reviewing the organi zation'sprogressive discipline policy, or revising the organization's pursuit
policy in light of recent court decisons.

Sep 3

Implementing appropriate measures for reduction of exposure. Thisisthelogica follow- through to
step 2 and may include the use of such risk management processes as policy development, training,
post-incident reporting requirements and enhanced public relations efforts,

Sep 4

Monitoring the effectiveness of the sdlected exposure reduction measures and implementing changes
as gppropriate. This step requires recognition that the risk management process is not a onetime
undertaking, but a congtantly evolving program which should be continually updated.

| dentifying Exposure

In many respects this part of the risk management process is the mogt difficult. Any number of
consderations may explain an agency head's rel uctanceto address the possibility that the operations
or palicies of the agency may be deficient or otherwise opento attack. Even wherethe agency head
iswilling to entertain the possibility, thelogigtica or financia agpects of an identification process may
appear overwheming. A number of options present themselves as means of identifying agency
exposures. In the ided setting, each law enforcement agency would undertake an objective and
intengve sdf-sudy of its organization, staffing, operations, policies and procedures, insurance (to
include workers compensation) losses and litigation profile in order to accurately depict its state of
exposure. Unfortunately, few agencies have the resources, financia or human, to undertake such a
gargantuan effort. Some agencies, in the course of seeking agency professional accreditation, may
successtully accomplish many of these tasks and gain sgnificant indght into actua and potentid
exposures. However, the cost of participation in anationdly recognized accreditation program may
be morethan asmdl agency, or itsmunicipdity, wishesto. Still other agenciesdiscover someof their
actua exposure in amost unfortunate fashion; they are sued.

Somewhere between being sued and undertaking the ultimate self-study, there is an gpproach to
exposure identification which will servethe needs of the"average' law enforcement agency. Wewill
refer to this gpproach as the "critical functions' assessment.

Page 464 Chapter 7
Management of Emergency Driving Operational Risks



The Critical Functions Assessment

Most law enforcement agency heads have afairly accurate concept of wheretheir agenciesarelikey
to come under legd attack. While risk management, in a pure sense, does not deal exclusvely with
lega exposure, the ever-present potentid for police civil ligbility places it towards the top of most
agencies list of exposures. From anationd perspective, ahandful of functions gppear to present the
greatest operationd exposure for law enforcement agencies. The purpose of the "critical functions
assessment” is to identify those functions performed by the agency which, because of their greet
potentia for seriousinjury if improperly performed by officers, warrant review. A "criticd function™
may be one which does not occur frequently, but has greet potentia for injury, such as an officer's
use of deadly force in attempting to stop a dangerous fleeing suspect; or it may be one which does
occur with relative frequency and which has high potentia for serious injury, such as an officer's
vehicular pursuit of agolen vehicle.

Law enforcement use of force, use of deadly force, and emergency vehicle operations, are three of
the most significant operationa exposures faced by agencies, because of their potentid for serious
or fad injury, potentid financid impact based on settlement or judgment, and foreseeability of
occurrence. Inevauating liability exposure, an agency should review with its Risk Manager, City or
County Manager, or other person responsible for tracking clams and lawsuits, the current and
historical litigation status of the agency, to include settlement decisons. Such areview should help
focus on current and past problem areas which may warrant increased attention. It isimportant to
remember that thefact of alawsuit doesnot, inand of itsdf, represent that the agency isdeficient with
respect to its trestment of an operationd area. It does, however, serve to send up a"red flag" for
an areawhich should be carefully examined individualy and in conjunction with Smilar cases, in an
attempt to discern whether atrend is developing.

Determining the Means of Exposure Reduction

The means of reducing identified exposure for law enforcement activities are as wide and varied as
the creetive minds of law enforcement officers. Risk management is not solely a proposd for Risk
Managers. To the extent that a law enforcement officer is concerned about the wefare of fellow
officers and serving the public, risk management is a matter for every member of the agency.

Exposure reduction can run the gamut from enhanced training programs, to individua counsdling of
a subordinate, to implementation of a progressve discipline scheme for violations of palicy.
Exposure reduction measures should not be directed only to actua
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incidents which have dready resulted in exposure. This gpproach would amount to nothing more
than "damage control.” Exposure identification must involve honest and intelligent projection of
potentidly problematic areas, based upon feedback from line officersand supervisors, and observed
trends. Exposure identification will be driven somewhat by the idiosyncratic nature of the law
enforcement function under review, and the legal and policy directives which address the area.

I mplementing and Monitoring Exposure Reduction Mechanisms

Reductionof exposure cannot come about unlessimplementation and monitoring of exposure control
occurs. This process of implementation is what is cadled risk control, or risk management.
Technicdly, risk management refersto theentire process of identification of exposurethrough follow-
up by monitoring. Regardless of the name we assign the process, unlessthereisfollow-up to ensure
that our selected mechanismsareworking, the process of risk management will becomenothing more
than a sensaless exercise. The monitoring process is a feedback mechanism and a system of
veification. The same measure, taken in the initid step of the risk management process -
identificationof exposure - becomes once again critical for the monitoring phase of the process. The
risk management process is an ongoing and continuous, if not circular, process which warrants
constant updating.

Application Of The Risk Management Process To Emergency Vehicle Operations
| dentifying Emergency Vehicle Operational Exposures

Determining exposure for an agency's emergency vehicle operations (EV O) involves agency review
of historica lossdata (both fromaliability and workers compensation standpoint), review of litigation
(both pending and completed), and polling of line officers regarding issues arising in the course of
vehicular law enforcement. Agencies should not rely solely upon examination of those EVO
occurrenceswhich result in property damage or persond injury. Exposurefor EV O can comeabout
through a"palicy, custom or practice’ of uncongtitutiond behaviors. Thus, dthough only a portion
of EVO incidents may have actualy resulted in persond injury, it is possible that a pattern of
uncondtitutiond, or merdly negligent, behaviors could be in place. While severe injury might arise
from only oneincident in the ongoing pattern of behavior, the exposure of amunicipdity could very
well be basad upon the pattern; whereas an isolated incident would not likely have implicated the

municipdlity.

Perhaps one of the best mechanisms available for identifying EV O exposure, and identifying means
of reduction, is the "pursuit after-action report,” While many agencies require such reports when
persona injury has occurred, or where thereis the perceived likelihood of a
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lawauit, the better practiceisto require them after each and every pursuit. In thisfashion, an agency
will be able to freshly document the specifics of each pursuit, thereby building a file to assst in
litigation defense, and be able to counter alegations of a pattern, custom or practice which seeksto
attach liability to the municipaity. Ancther benefit isthat this gpproach endbles officersto learn from
the specifics of ther behavior, and to revise training as necessary to remedy problem areas which
surface when the reports are reviewed.

| dentifying Means of Exposure Reduction for Emergency Vehicle Operations

Identifying ameans of reducing EV O exposure requiresthat weinquire into the variableswhich may
have sgnificant effect on the exposure. Where EVO is concerned, there are three mgjor variables:
environment, vehicle and driver. Coallectively, these three could be called an "interactive triangle.”
Changesinonewill likdly affect the other two. Experienced EV O trainersrecognizethat control may
be exercised over the behavior of only one corner of the triangle in the course of a pursuit - the
driver. While law enforcement officers "control” their vehiclesin the course of a puruit, the redlity
isthat the vehicle operates under grict principlesof physical dynamicswhichthe officer cannot dter.
Wishing that a police cruiser would stop in ahundred less feet in order to avoid acollison does not
change the physica behavior of the cruiser. Likewise, wishing that a sudden rainstorm would stop,
or that a stretch or road had not buckled has little effect on meteorologica or physicd redity. Only
the behavior of the driver can be controlled or atered in the course of the pursuit. Therefore, our
focus must be on the driver if we wish to effectively reduce exposure.

The available means of reducing EVO exposure are many. Mogt of uswill readily cite training and
policy as two principa means of addressing exposure. These measures are the most critica and
effective means avallable to alaw enforcement agency to "get hold of" its exposure. In a pecific
sense, however, training and policy must be agency- and officer-appropriate before they can have
any utility for therisk management process. Asan example, theterm"policedriver training” connotes
to many officers time spent on the track at high speed, or otherwise getting a "fed for" a police
vehicle. However, if an evauation of pursuit after-action reports shows atrend in which the mgority
of occurrences relate to controlled intersection collisons, the more appropriate training might be
related to officer decigon-making as opposed to technical skill development. It isfair to say thet the
majority of law enforcement officers are rdatively proficient technical drivers but could probably
benefit from training related to pursuit decison-making. Unfortunately, from a policy standpoint,
many agencies are of the opinion that adviceto their officersto "use good judgment” and to "comply
with state law" in the course of a pursuit is sufficient to control exposure.

As means of exposure reduction, training and policy are the most criticA measures available to an
agency. Every agency must tailor both policy and training to reflect its actua operationd profile and
to meet the demongtrated needs of its officers. From arisk management perspective there are no
"shortcuts' to effective policy and training. From a pursuit policy development standpoint, thereis
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adire need to "cover dl bases' to insure that agency guidance to officers addresses each critica
component of pursuit operations. Checklists such asthe one enclosed in the gppendix to this chapter
can serve as hepful toals in the drafting of pursuit policy. Falure to accuratdly identify exposure
problems, utilization of untested or unreed, "off the shelf" palicies, and unquestioned implementation
of generic training materids areingredientsfor financia disaster. Additiondly, thereisacritica need
to obtain officer input and "buy in" to the agency's pursuit policy, lest it be disregarded as"unredigtic.”

Revisiting City of Canton v. Harris

After City of Canton v. Harris, municipa law enforcement agency heads and risk managerswere
effectivdly put on notice of the grave potentia for section 1983 liability for uncontrolled police
activities. The "deliberate indifference’ standard gpproved by the US Supreme Court extended an
invitationto revidt theinventory of "criticd" functions performed by the municipa police agency, and
to identify standards for their performance and make provisons for training before the advent of a
lawsuit. The message of Canton was that management of the risks associated with such critical
functions as pursuit is the principa key to achieving the critica balance between enforcement
objectives and protection of the community.

Conclusion

Effective front-end risk management, and thus liability reduction, can only come about where there
is open and honest communication between those sharing in therisk. Two principa partnersin the
risk are the governmentd entity's risk manager, if in fact thereis such a person, and the head of the
law enforcement agency involved. Ongoing dialogue between these two key actors should not
contain phrases such as"thisis gtrictly alaw enforcement matter” from the law enforcement side, or
"thisis a matter of adminigrative concern only” from the risk manager or the adminigration Sde; or
any variaion on thesethemes. The outcome of such didoguewill certainly be an aftermath of finger-
pointing and ill-will when pursuit or emergency response clams inevitably come about. The
proportiona percentage of law enforcement clamsto amunicipdity'soverdl losshigtory isgenerdly
high. Common sense dictates that identification of the areas where dams are likely to occur will
asss in managing them. Support may be required from the adminigration in funding additiond
equipment or training needs. Couragewill aso berequired to "fix" observed deficienciesrather than
hope that a suit will not come about. The management of EVO risks, whether under section 1983
or conventiona state tort action, must be an open dialogue complemented by free exchange of
information.  The bottom line is that risk management must be a proactive process by which law
enforcement identifies the risks of its operations, and then acts upon the identified risks to reduce
lidbility exposureandincrease public safety. Ignoring thered flagswhichsgnal deliberateindifference
isasureinvitation to financia disaster.
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